
https://ianfreckelton.com.au

https://ianfreckelton.com.au/


Acknowledgment of 

Country

• I acknowledge the traditional 
custodians of the unceded lands on 
which this talk is being delivered, past, 
present and emerging,  and on which 
all participants in this gathering are 
residing and visiting.

• In particular, I acknowledge the 
hospitality of the Arrernte Nation of 
Alice Springs and of the Warlpiri 
People of Yuendumu with whom I have 
been working and living for much of the 
last two years, and the loss they have 
suffered with the deaths of Kumanjayi
Walker and Kumanjayi White.

• I also acknowledge the leaders of the  
Wurundjeri people of the Coolum 
Nation in the Dandenong Hills 

and also here where we are meeting.



The Risks for 

Interested 

Parties Posed 

by Inquests

• No longer of being committed for 
criminal trial

• BUT… no shortage of reasons for 
anxiety:

• Public exposure, disgrace and 
ignominy arising from adverse publicity;

• Adverse consequences for 
employability and promotional 
prospects;

• Detrimental commercial ramifications;

• Increased likelihood of institution of civil 
proceedings;

• Referral to the DPP; and

• Referral to Ahpra, police (WA), an 
ICAC or other investigator (NZ)



The Fears/ 
Anxieties 
of 
Interested 
Parties



Referral Powers / Obligations

• Diversely defined by statutes

• No specific statutory provision in SA, NT, 

Tas, NZ, Eng & Wales

• Confined to indictable offences save in 

WA where there can be a referral to police 

in relation to “simple offences”

• Prompted by a coroner’s “belief” (ACT, 

Vic, WA) or formation of an opinion (NSW) 

or “reasonable suspicion” (Qld)

• Power to refer to other investigators if in 

the public interest (NZ)



Victoria & Qld Referrals

• The principal registrar must notify the DPP if the coroner 

investigating the death or fire believes an indictable 

offence may have been committed in connection with 

the death or fire (Coroners Act 2008 (Vic), 49(1)

• If, from information obtained while investigating a death, 

a coroner reasonably suspects a person has committed 

an offence, the coroner must give the information to—

• (a) for an indictable offence—the DPP; or

• (b) for any other offence—the chief executive of the 

department in which the legislation creating the offence 

is administered. (Coroners Act 2003 (Qld), s48(2)



NSW Referrals
If during inquest/inquiry opinion (having regard to all of the 

evidence given up to that time) that the evidence is capable 

of satisfying a jury beyond reasonable doubt that a known 

person has committed an indictable offence, and there is a 

reasonable prospect that a jury would convict the known 

person of the indictable offence, and the indictable offence 

would raise the issue of whether the known person caused 

the death, suspected death, fire or explosion with which the 

inquest or inquiry is concerned, obligation to forward to the 

DPP (1) the depositions taken at an inquest or inquiry, and 

(2) in the case of an inquest or inquiry a written statement 

signed by the coroner that specifies the name of the known 

person and the particulars of the indictable offence 

concerned (Coroners Act 2009 (NSW), s78(1)(b))



NSW Referrals

the coroner may--

(a) continue the inquest or inquiry and record under 

section 81(1) or (2) the coroner's findings or

(b) suspend the inquest or inquiry .

(4) The coroner is required to forward to the Director of 

Public Prosecutions--

(a) the depositions taken at an inquest inquest or inquiry to 

which this section applies, and

(b) in the case of an inquest or inquiry referred to in 

subsection (1)(b)--a written statement signed by the 

coroner that specifies the name of the known person and 

the particulars of the indictable offence concerned.

•



New Zealand Referrals

A coroner conducting an inquiry may refer 

the death concerned to 1 or more other 

investigating authorities if the coroner 

determines that the public interest would be 

served by the death concerned being 

investigated by them in the performance or 

exercise of their functions, powers, or duties. 

(Coroners Act 2006 (NZ), s119)



Referral Obligations

• Obligation to notify DPP if belief an 

indictable offence may have been 

committed (Vic)

• Obligation to notify DPP if belief an 

indictable offence has been committed 

(ACT, WA)

• Obligation if reasonable suspicion a 

person has committed an indictable 

offence to give information to DPP (Qld)



Referral Obligations

• Obligation to stop the inquest and refer to DPP 

as soon as belief on the part of the coroner that 

indictable offence has been committed (NSW, 

partly the ACT)

• Obligation to provide information to DPP (Qld, 

NT) 

• Obligation to report to DPP or police if belief that 

offence has been committed (WA)

• Power to inform the DPP (NZ)



Belief / Suspicion
• Hussien v Chong Fook Kam [1970] AC 942 at 988: “In its ordinary 

meaning suspicion is a state of conjecture or surmise where proof is 

lacking.”

• Queensland Bacon Pty Ltd v Rees (1966) 115 CLR 266 at 

303: “A suspicion that something exists is more than an idle 

wondering whether it exists or not; it is a positive feeling of actual 

apprehension or mistrust, amounting to a slight opinion, but without 

sufficient evidence”

• George v Rockett (1990) 170 CLR 104 at [14]-[15] “The facts which 

can reasonably found a suspicion may be insufficient to reasonably 

form a belief … The assent of belief is given on more slender 

evidence than proof. Belief is an inclination of the mind towards 

assenting to, rather than rejecting, a proposition and the grounds 

which can reasonably induce that inclination of the mind may, 

depending on the circumstances, leave something to surmise or 

conjecture”



Victorian Referral, Messo 

Inquest, 2023 
• State Coroner Cain concluded that 

an indictable offence may have been committed 

by a constable, namely, homicide, causing 

serious injury intentionally, conduct endangering 

life or assault in the context of excessive use of 

force



Victorian Referral, Messo 

Inquest, 2023 
“The decision I make is substantially different to the 

one required to be made by the Director of Public 

Prosecutions. The Director is guided by an extensive 

and comprehensive policy that requires a 

prosecution may only proceed if there is both a 

reasonable prospect of a conviction and the 

prosecution is in the public interest. In determining 

whether there is a reasonable prospect of conviction 

the policy identifies ten separate factors that the 

Director is required to have regard to. Those are 

considerations for the Director of Public 

Prosecutions. They are not considerations for myself 

as the State Coroner presiding over the inquest …”



Additional Obligations in Relation to 

General Criminal Offences

• Referral to Commissioner of Police if 

simple offence omitted (WA)

• Referral to the chief executive of the 

department in which the legislation 

creating the offence is administered (Qld) 



Referral for 
Corrupt 
Misconduct 
or Police 
Misconduct

Power to make a referral to 
the Crime and Corruption 
Commission  (Qld)



Victorian 
Referral to DPP:
Veronica Nelson 

Inquest, 2023

Coroner McGregor: s 23 of the 

Occupational Health and Safety 

Act 2004 (Vic) creates an 

indictable offence for an employer 

to fail to ensure, so far as is 

reasonably practicable, that 

persons other than employees of 

the employer are not exposed to 

risks to their health or safety 

arising from the conduct of the 

undertaking of the employer. 



Veronica Nelson Inquest, 

2023
• Coroner McGregor found that Correct 

Care Australia, which ran health services 

at the prison where Ms Nelson passed 

died, “lacked a number of clear policies or 

processes for the safe medical 

management of their patients, many of 

whom were regularly presenting to them 

afflicted by various recognised medical 

risks.”



Victorian Referral to DPP:

Veronica Nelson Inquest, 2023
• Coroner McGregor satisfied that “there is 

evidence of a sufficient level, more than 

mere suspicion or conjecture, for me to 

form the belief that an indictable offence 

may have been committed. I must 

therefore notify the Director of Public 

Prosecutions of same”



Referrals to Regulators 

/Investigators
• Explicit discretionary powers in WA, Qld 

and NSW (ie no obligation, by contrast 

with DPP requirements)

• Powers require prediction by the coroner

• Residual non-statutory powers elsewhere



Referral to Regulators: WA

A coroner may refer any evidence, information or 

matter which comes to the coroner’s notice in 

carrying out the coroner’s duties to “a body having 

jurisdiction over a person carrying on a trade or 

profession if the evidence, information or matter 

(a) touches on the conduct of that person in 

relation to that trade or profession; and (b) is, in 

the opinion of the coroner, of such a nature as 

might lead the body to inquire into or take any 

other step in respect of the conduct apparently 

disclosed by the evidence, information or matter so 

referred” 



Referral to 

Regulators: 

Qld

• Power to give information about a 
person’s conduct in a profession or 
trade, obtained while investigating a 
death, to a disciplinary body for the 
person’s profession or trade if the 
coroner “reasonably believes the 
information might cause the body to 
inquire into, or take steps in relation 
to, the conduct” 

• A “disciplinary body” for a person’s 
profession or trade is defined by 
s 48(5) of the Coroners Act 2003
(Qld) to mean “a body that (a) 
licenses, registers or otherwise 
approves the carrying on of the 
profession or trade; or (b) can 
sanction, or recommend sanctions 
for, the person’s conduct in the 
profession or trade”.



Referral to Regulators: NSW

(2) If a coroner has reasonable grounds to believe the 

evidence given or to be given in proceedings conducted or to 

be conducted before the coroner may indicate a complaint 

could be made about a person who is or was registered in a 

health profession, the coroner may give a transcript of that 

evidence to the Executive Officer of the Council for the health 

profession.

(3) If a notice or a transcript of evidence is given to 

the Executive Officer under this section--

(a) a complaint is taken to have been made to a Council about 

the person to whom the notice or transcript relates; and

(b) the Executive Officer must give written notice of the notice 

or transcript of evidence to the National Board for the health 

profession in which the person is or was registered.



Victorian Referrals:

Veronica Nelson Inquest, 2023
• Coroner McGregor distributed a copy of 

his decision, in light of his findings relevant 

to a medical practitioner, a registered 

nurse and a solicitor to the Australian 

Health Practitioner Agency (Ahpra), the 

Victorian Legal Services Board and the 

Victoria Legal Services Commissioner for 

their “consideration” (ie not an explicit 

referral)



Victorian Referrals:

Peta Hickey Inquest, 2021
• Finding that PH died at the Royal Melbourne Hospital from 

multisystem organ failure and hypoxic/ischaemic 

encephalopathy, following an anaphylactic reaction to CT 

contrast medium;

• The conduct of Programmed, Priority, MRI Now and Doctors 

Saad and Tseng causally contributed to Peta’s death.

• The conduct of Doctors Saad and Tseng departed from 

normal professional practices.

• The conduct of Priority appears to have been, as a matter of 

fact rather than any legal term of art, misleading and 

deceptive.

• FMIG’s written policies and procedures were largely 

consistent with the professional expectations of a radiology 

practice at the time …



Victorian Referrals:

Peta Hickey Inquest, 2021
• I hereby direct that AHPRA be notified that the practice of Dr 

Doumit Saad was insufficient and unsafe with regard to:

• (a) Authorising Rani Haddad to generate referrals using his 

signature for patients he had not reviewed; and/or

• (b) Failing to object and halt the Health Assessment 

Programme upon becoming aware

• from receiving CT reports that his signature had been used 

for referrals for patients he had not reviewed; and/or

• (c) Failing to apply ethical standards appropriately by viewing 

himself as holding lesser obligations towards persons he 

provided medical advice to after reviewing their files

• due to their being ‘clients’ or ‘candidates’ rather than 

‘patients’.



Victorian Referrals:

Peta Hickey Inquest, 2021
I hereby direct that AHPRA be notified that the 

practice of Dr Gavin Tseng was insufficient and 

unsafe with regard to:

(a) Continuing with Peta Hickey’s CT scan after 

viewing the Referral; and/or

(b) Undertaking Patient AA’s CT Scan days after 

Peta Hickey’s severe contrast reaction; and/or

(c) Failing to recognise Peta Hickey’s anaphylaxis 

and administer adrenaline or direct others to 

administer adrenaline.



Procedure for Referrals
Natural justice issues:

• Should party affected be given opportunity to 

argue against the potential for referral?

• Should referral be made public by the 

Coroner and, if so, how?

• It is only a referral for investigation / 

consideration for taking legal action

• No procedural fairness entitlement if referral 

for health or performance assessment 

• Important not to imperil a fair trial or unduly 

stigmatise



Inquest into the Death of Mayumi 

Spencer, 2023, Judge Cain

Despite a thorough and comprehensive criminal 

investigation in relation to the circumstances of Mrs 

Spencer’s death, no person or persons have been charged 

with an indictable offence in relation to Mrs Spencer’s 

death.

It is important to note that it is not the purpose of a coronial 

investigation to investigate possible criminal conduct and 

compile a brief of evidence in preparation for a future 

criminal trial.

Section 69 of the Act expressly prohibits a coroner from 

including in a finding or a comment, any statement that a 

person is or may be guilty of an offence.



Inquest into the Death of Mayumi 

Spencer, 2023, Judge Cain

After a careful review of the available evidence, I have 

formed the belief to the coronial standard that an indictable 

offence may have been committed in the circumstances of 

Mrs Spencer’s death. The indictable offence I have formed 

the belief to the requisite standard is negligent 

manslaughter due to the delays in seeking urgent medical 

assistance and Dr Spencer’s duty of care to Mrs Spencer 

upon discovering her in a state requiring urgent medical 

assistance.

Accordingly pursuant to section 49(1) of the Act, I direct 

that the Principal Registrar notify the DPP that I believe an 

indictable offence may have been committed in connection 

with Mrs Spencer’s death.



Spencer v Coroners Court of 

Victoria [2024] VSC 757, Richards J
• The referral to the DPP did not result in the preferring of 

any charge as the OPP advised Victoria Police that there 

was insufficient evidence as to whether Ms Spencer 

would have survived if emergency services had been 

called sooner, and they did not consider that there was a 

reasonable prospect of conviction. 

• The referral was in the “comment” section of the 

coroner’s determination “and was carefully worded so as 

to avoid making any statement that Dr Spencer was 

guilty of an offence, instead expressing the coroner’s 

belief about Dr Spencer’s possible commission of an 

indictable offence.”



Attorney-General v Maksimovich

(1985) 4 NSWLR 300, Kirby P

That section provides for the continuance of a 

novel, reforming legislative change in the function 

of the coroner which should not be undermined by 

coroner's practice, nor frustrated by narrow 

construction of the language of the statute that 

ignores the legislative history and its manifest 

object. That object was to terminate the abuse of 

coronial inquiries including the naming of persons 

as suspects, although the suspicion may have 

arisen from inadmissible evidence and although no 

charge might later be brought against the named 

suspect. 



Attorney-General v Maksimovich

(1985) 4 NSWLR 300, Kirby P
It was for this reason that the Parliament introduced 

the obligation of termination of the inquiry and the 

facility for the coroner to send to the Attorney-

General the depositions and a statement specifying 

the name of the person suspected and particulars of 

the offence. The policy of the legislation is to ensure 

that such persons, so named, shall have the 

beneficial advantage of a careful, prosecutorial 

decision, considering admissible evidence. Neither 

the Attorney-General, nor named suspects, should 

be harassed by the pressure that might be imposed 

if the suspects were publicly named by a coroner in 

the midst of his inquiry.



R v Tennent; Ex parte Jager

[2000] TASSC 64, Cox CJ
The focus of an inquest conducted under the Act being the 

ascertainment of facts without deducing from those facts any 

determination of blame, and the mischief sought to be 

avoided being the public naming of persons as suspected of 

criminal activity when they may never be charged, 

submissions to the coroner that he or she should form a 

belief that a named person has committed an indictable 

offence in connection with a death being investigated by the 

coroner would serve little purpose but to frustrate the 

intention of Parliament by attracting the very attention from 

the press and the public which the prohibition seeks to avoid. 

True, such submissions do not have the same force as a 

public statement of belief by the coroner and can presumably 

do less damage, but they clearly have a potential to 

prejudice the person named.



R v Tennent; Ex parte Jager

[2000] TASSC 64, Cox CJ
• Emphatic rejection that a person at risk of 

being named in an A-G report should be 

given the opportunity to make submission 

that the requisite  belief should not be 

formed, and that those seeking the 

contrary, should be recognised as having 

such an entitlement. 



R v Tennent; Ex parte Jager

[2000] TASSC 64, Cox CJ
• The formation of such a belief “does not 

affect that person’s rights or reputation. It 

has no consequences other than that it 

obliges the coroner” to make a report and 

imposes on the Attorney-General an 

obligation to consider whether or not to 

institute a prosecution. 

• The natural justice obligations identified by 

the High Court in Annetts v McCann not to 

apply to such a scenario. 



Summary

• Particular statutory considerations apply to NSW

• Elsewhere, the better view is that the process of referral 

should be transparent (not taking the subject by surprise) 

although technically the rules of natural justice do not 

apply to a “mere” referral to a body(see Tennent; cp 

Maksimovich)  that will itself consider whether to bring 

charges or allegations

• Probably, identification that a referral has been made(eg

as in Spencer)  without provision of details is preferable 

to detail which may trespass against at least the spirit of 

the preclusion on making criminal findings 





How Reasonable is Coroner 
Phobia – Fear of Referral?

• It happens, but rarely

• Generally, it is foreseeable for the affected 
person or entity

• The criteria vary somewhat, with NSW and 
NZ being outliers in terms of criteria

• Practices vary with NSW being procedurally 
distinctive by reason of statutory terms 

• There is no natural justice entitlement for 
potential subjects of referral to be warned 
and permitted to make submissions. Better 
practice, though, given the risk of media 
coverage, is to extend such an opportunity, 
even if not explicitly.

• It does not follow from the fact of referral 
that there will be charges; often there are 
not
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